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Mr Justice Lindblom:

Introduct’ion; '

1.

2

Can a local planning authority lawfully adopt its core strategy without first havmg assessed
the full housmg needs of its area and having considered whether those needs can be met
but commlttmg itself to an early review in wh1ch that work will be donc‘? That questlon
arises in this case. -

By an application under sechon 113 of the Planning and Compulsory Purchase Act 2004
(“the 2004 Act™), the claimant, Grand Union Tnvestments Limited (“Grand Union ",
challenges thé core strategy adopted by thc defendant, Dacorum Borough Councﬂ (“the
Council™), in September 2013.

Grand Union objected to the draft core strategy, seeking the allocation of its site 6f 35
hectares to the south of Berkhamsted for housing development. The Council resisted that
proposal and othérs like it. But in November 2012 the mspector who had conducted the .
examination of the draft core strategy, Mr David Hogger warned the Council that he was
unlikely to be able to recommend its adoption uiiless it was modified. In his view the
Council had faﬂed to demonstrate that it had identified the’ ‘full objectively assessed
housing need” in the borough and that the need for housing in'the plan period could not be
more fully met than it inténded. Having cou51dered what the inspector had said, the
Council decided not to go ahead with the core strategy in its submitted form. But it did not
abandon or suspend the process. It chose another option suggested by the mspector which
was to promote a modification to the core strategy under section 20(7C) of the 2004 Act —
Main Modification 28 — commlttmg itself to an early partial review. This approach was
supported by the inspector in his report to the Council in July 2013, and was reflécteéd in
the adopted core strategy. The Council says it was lawful and in the circumstances entirely
reasonablc Grand Umon says it was not. '

The issues

4. There are two main issues:

(@ whether in the light of relevant government policy in the National Planning Pohcy
Framework (“the NPPF™), it was irfational for the inspector to advise, and for the
Council to conclude, that the core strategy could properly be adopted in its modified

. form (ground 1 of the a_pplicatiorl); and :

(2) whether it was uratlonal for the Council to conclude in its Dacorum Cote Strategy
" Post-Exarnination Stage Sustamabrhty Appraisal chort Addeudum of January 2013
(“the January 2013 sustainability appraisal report addendum™), that Main Modlﬁcatmn
28 had no relevant implications, and whether, under the | regrme for strategic
environmental assessment (*SEA”), it was obliged to assess reasonable alternatives to

the earty partial review promised im Mair Modification 28 (groumd 2):




The pre-submission draft core strategy

5. The Council published its pre-submission draft core strategy in October 2011. The plan

period was 25 years, running from 2006 to 2031. Policy CS17, “New Housing”, provided
~ for 10,750 new dwellings to be developed in the borough over the plan period, at an

average of “430 net additional dwellings” each year. Policy ( CS19, “Affordable Housing™,
stated that “35% of the new dwellings should be affordable homes”, The total number of
new dwellings envisaged for the plan period was 11,320 (mcludmg wmdfalls) Hemel '
Hempstead would “continue to be the focus for higher levels of growth”. Development in
the other towns and larger villages would be “geared towards meeting their locally .
generated needs”. There would not bé enough prevxously developed land in urban areas to
“maintain a suﬂicwnt and steady supply of housing over the lifetime of the plan”, Some
undeveloped land in the urban areas would have to'be developed and extensions of some
settlements were planned. These lacal allocations would “reqmre small-scale changes to
the Green Belt boundary™.

6. At the same time the Council pubhshed its. Dacorum Local Development Framework Core
Strategy — Pre-Submission Sustainability Appraisal Report, dated September 2011 (“the
September 2011 sustamablhty report addendum™). This assessed the Council’s proposed
strategy for, - housing development. It also compared that strategy with an altematlvc
approach based on the Office of National Statistics (“ONS™) 2008 projection of 13,450
new homes over 25 years, equivalent to the prov:smn of 538 dwellmgs a year. To plan for
that larger number of dwellings-would *r esilt in'the need for additional development on
greenfield sites in the [Green Belt] over Policy CS 17, with associated adverse effects on
many. of the environmental abjectives”. In particular, there would be “a 51gmﬁcant adverse
effect against the [sustamablhty apprmsal] ob_] ective for landscape and townscape”, and

“increased waste, increased emissions to aif and increased loss of tranquillity”. The
“mcreased landtake™ would also increase “the potential for adverse effects on local
biodiversity and archaeclogy ...”. The “lngher levels of new dwellings could go | ﬁn'ther
towards supporting the planned ]ob expansion in Maylands as well as the regeneration of
Hemel Hempstead”. They would “result in greater provision of affordable housing than
Policy CS17”. And they would “help to maintain viability of existing services whilst also
encouraging the provision of new and expanded facilities”. But the “imbalance between
new homes and new jobs could ... create issues relating to an under supply of jobs which

‘may result in an increased need to commute out of the Borough for jobs”. This level of
growth could result in a larger number of new dwellings being provided in the villages and
countryside of the borough, but this would depend upon “policy decisionis” on the
distribution of deve]op_ment. .

7. In December 2011 Grand Union’s planning consultants, Savills, responded on its behalf to
consultation on the draft core strategy. They argued that in the light of the 2008 household
projéctions the core strategy shoulﬂ provxde an annual target of 530 additional dwellings,
and that the Coimeil’s planned provxslon of 11 320 dwellmgs in the plan penod would fail

“to riieet the borough’s housmg needs.

The examination

8. On 22 June 2012 the Council submitted the draft core strategy to the Secretary of State for
independent examination, with the Dacorum Local Development Framework Core Strategy
— Submission Stage Sustainability Appraisal Report Addendum (“the June 2012




10.

sustarnabrhty appralsa] report addendum™), The exammahon hearmgs were held by the
inspector between 9 and 18 October 2012

Savills subrmtted representahons for Grand Union. In the lrght of the ONS revrsed sub-
national populatron projections of March 2012 and 2011 Census data, pubhshed in July

2012, they now argued that the core strategy should provide for the development of 563

dwelhngs a year, and a total of 14, 080 for the plan penod "

At ihe examination the Council acknowledged that its housing farget of 11,320 dwellings
for the plan period “would not satisfy recent household projections (c.13,500 homes — CLG
2008 based household projections)”, and would not be “sufficient to deliver ... levels of
housing needs identified in the Strateglc Housing Market Assessment ... and subsequent
local housing needs assessments”. But in his closing submissions the Councd’s advocate
Mr Robert Jameson, invited the inspector to confirm the figure of 11,320 dwellings “as

sound assessment of full objectively assessed needs”. If the Council had planned for the
highier level 'of 500 or 538 dwellings a year, “it would have gone beyond objectively
assessed need aud into the fealms of meetmg unconstramed demand and would at that level
also be, causmg unacceptable ifnpact on policies whrch the NPPF affords protectron such as
Green Belt and AONB”

The inspector’ s pre]lmmar:y findings

11.

12,

=

The inspector produced his preliminary findings on 19 November 2012. He said he saw “a
shortcoming in the document, relating to soundness” (paragraph 1). The Council should
have started by identifying the “full *objectively assessed needs’ (paragraph 47 of [the]
NPPF)” The most recent “CLG household projections” indicated a need for 13,500 new
households in the borough, which equated to about 540 dwellings a year over the plan
penod and there was also a srgmﬁcant need for affordable housing (paragraph 3). Having
identified the full need, the Council should then have established “whether or not that full
need for market and affordable housing could be met, remembering that the objective is to
‘boost 51gmﬁcantly the supply of housmg"’ If the Council had done this it mrght haVe
reaehed similar conclusions fo those reflected in the draft core strategy But without a more
thorough analysis the inspéctor could not be sure of that (paragraph 4). He sard he had two
specrﬁc concerns: “the lack of a robust and cornprehensrve [Green Belt] review and the
limited emphasis that appears to have, been given g the role that neighbouring local
planning authorities could play in accommodatmg some of Dacorum 5 housing needs”
(paragraph 5).

Havrng expanded on those concerns the mspector summanzed hlS prehmmary conclusions

_m thrs way: .

“In’ summary there is insufficient substantrve evidence to enable me to confidently
conclude firstly that the figure of 11,320 dwellings represents full ob]ectrvely assessed
need secondly that the housmg needs of Dacorum up to 2031 could not be met more

13.

tully than 185 Currently proposed without causmg signiircant I harm fo 1nteresfs ol
acknowledged importance; and thirdly that future needs (i.e. post 2031) could be
satisfactorily accommodated without a review of the [Green Beli].” (paragraph 11)

The mspector then suggested four possfble courses of actron for the Councﬂ to consrder
The first option was “to commit to an early partial review of the [core strategy] (by way of




an appropriate [main modification]), in order to investigate ways of assessing and meeting

- housing need more fully (taking into account up-dated household and. population
projections)” (paragraph 12). The second option was for the Couricil to request a
suspension of the examination so that it could undertake “further work”. The third was to
withdraw the core strategy. And the fourth was tQ ask the inspector to complete the
examination on the basis of the submrtted core strategy. But this, said the inspector, would
carry the “significant risk” of his bemg inable to find the core strategy sound (paragraph
13). He invited the Council to tell him how it wmhed to proceed. If he was to recommend
modifications to the core strategy the Council would have to follow the procedure under
section 20(7C) of the 2004 Act (paragraph 14)

Main Modification 28

14. On 30 November 2012 the Councﬂ’s Strateglc Planning Team Leader wrote to the
mspector saylng that the Couricil preferred the first of his four options — the early partral
review of the core strategy On 11 December 2012 the Council’s Cabinet considered the
four options and decided to recommend to the Councﬂ that when it adopted the core
strategy it should approve an early partial review. On 161 anuary 2013 the Coicil resolved
to accept the Cabinet’s recommendation, and to promote several modifications to the core
strategy. These included Main Modification 28, which said:

“29 7 A proactive monitoring system will help the Council Teview its planmng policies
- and keep them up-to-date, identifying potential adjustments to pohcres if appropriate
and/or other necessary action. _

~ 29:8 The Cotincil is commitfed to a partial 1 review of the Core Strategy-(i.e.-after- ..o oo
completion of the Site AIlocatlons and. Development Management DPDs). Evidence
gathering will begin in 2013. ‘The purpose of the review is to reconsider housmg need
- and 1nvest1gate ways of meetmg that need more fully

29.9 The Localism Act 2011 places a “duty to co-operate” on. loeal authorities and
‘other spec1ﬁed organisations. Dacorum’s local planning framework should therefore be
based on joint workmg aiid co-opeération with nerghbounng authoritiés to address larger
than local issues. The obllgatlon strétches from plan-making to nnplementatron, and
will be explamed in stccessive Annual Momtonng Reports. The partial review of the
Core Strategy will be undertaken in co-operahon with nelghbourmg authontres taking
accoint of their progress with development plan documeénts.

29.10 Through the partlal review, the Councrl will assess:
(a) household projections;

(b) the role and function of the Green Belt affecting Dacorum, including long term
boundaries and the potentlal to 1dentlfy safeguarded land beyond 2031 and
more srgmficantly, '

(c) the role that eﬂ’ectwe €o- operahon wrth local planmng authontles could play in
include St

- Albans dlstnct and relevant areas lying beyond the Green Belt.
The outcomie of the revrew cannot be prejudged >

On 23 January 2013 the Councrl pubhshed its proposed modifications to the draft core
strategy, mcludmg the mam modrﬁcatlons and 1nv1ted representanons on them
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16.

18.

The modrﬁcatrons document was accornpanled by the I; anuary 2013 sustalnabrllty apprarsal '

report addendum, which consxdered the implications of the ‘proposed modifications for the
sustainability appraisal and for the Council’s Habitats Regulatrons Asséssment. Main
Modification 28 was described as “Information on the partral revrew process and was said
to have “No 1mp11catlons for SA or HRA,” o B

Grand Umon S objected to Marn Modrﬁcatron 28'in representahons rnade for them by
ﬁmdamentally unsound plan sound” on the bams of an agreement by the LPK to a
recommendahon of an early review”. This, sard Savrlls “defeats the whole objective to
ensure plans are souiid and comply w1th current planmng statute and government guidance,
at the point of plan adoptlo

On 5 Apnl 2013 the Councxl provrded the mspector wrth a report on the mam 1ssues rarsed
recerved The report mcluded a suggested amendment to Marn Modrﬁcatron 28 to é;}plam
the intended timescale for the review of the core strategy This" was to add a sentence at the
end of paragraph 29.9 - “The Counml wrll aim to adopt the rev1ew by 2017/18 »

On 8 Apnl 2013 the Couricil requested the mspector to recomrnend the proposed _
modrﬁcatrons to the submitted core strategy. On 1 May 2013 the inspector wrote to the
Councrl asking whether it had thought about preparing a single local plan including both
the partial review of the core strategy and its site allocations, This “integrated and
comprehensrve approach”, he said, “may result ina greater Ievel of consistency and would
provrde a more stable foundahon on which to plan for the future of the Borough”, and

rmght also énable the réview to be undertaken more expeditionsly than is currentty
proposed”. On 24 May 2013 the Council told the inspector that the partial review would
take the form of a single local plan containing site allocations and development
_management policies as well as strategic policy for development in the borough The
precise tlmmg of the “key stages of a new local plan (mcorporatmg the partial rev1ew)
would depend on the progress of discussions with adjoining authorities about housmg
needs. Tt was unlikely that the local plan would be prepared sooner than “the 2017/18
target” referred to in Main Modification 28.

The inispector's report

19.

20.

21.

The inspector’s report on the draft ’i:o'fe strategy was puhlished on 9 July 2013.

In the Non—Technrcal Sumruary at the begmmng of the report the mspector stated lus
conclusion that the core strategy “provides an appropriate basis for the planning of the
Borough provrdmg a number of modrﬁcatlons are made to the Plan.”

The inspector acknowledged in paragraph 1of hrs report that paragraph 182 of the NPPF

“advises that to be sound, a Local Plan should be posrtrvely prepared, _;ustltred “effective

“and consistént w1th Hational polrcy He went on to say | that his report dealt with. “the main

modifications that are needed to make the Plan sound and legally comphant Ry Under
section 20(7C) of the 2004 Act the Council had' requested him to “make any modlﬁcatlons
needed to rectlfy matters fhat make the Plan unsound/not legally comphant and thus
incapable of being adopted” (paragraph 3).




22. In paragraph 8 the inspector said he was satisfied that the Council had complied with its
duty tg co- operate with other authorlttes The “issue’ therefore was, whether or not that
co- operatron has led to the most appropnate strategy berng proposed

23. In the sectron of his. report headed “Assessment of Soundness the lnspector 1dent1ﬁed
eight main issues (paragraph 10). The first of these was whether the “overall provision for
housing” in the core strategy was _]ustlﬁed and. appropnate

24. The rnspector began his drscussmn of “Housmg Needs anid Supply by refemng to the
advice in paragraph 159 of thé NPPF that local plannmg authorities should 1dent1fy the
scale and mix of housrng that meets household and population pro_]ectrons takrng account
of ) ‘migration and demographlc change. This, he said, should’ be “against the baekground of
boosting significantly the supply of housing and meeting the full objectively assessed
housing needs for market and affordable housing in the housing market ared (subject to

cornphance with othet’ p011c1es in the NPPF) (paragraph 11) He said the ﬁgure 0f 11,320
dwelhngs in Table g of the core strategy “does not represent the ﬁ.lll need for housmg but
rather is the amount of housu’i’g the Councrl corisiders could be sattsfactorﬂy \
accommodated i in the Borough over the plan penod having taken into account constramts
such as the green belt and AONB”. (paragraph 13). The CLG prOJectlon of 13,457
dwellings was the figure that in his view provided “an appropriate foundation for the initial
assessmeit of housmg provision which would then léad to the con51deratlon of any
1rnpednnents to meetlng that need m a sustamable way” (paragraph 14).

25. The mspector was satisfied that the’ Councﬂ’s up-dated housmg trajectory * represents an
"accurate reﬂectron of likely development rates for the short to medium term, especral]y
when takrng mito account past complehon rates and the pool of outstandmg comimitments”
(paragraph 15)

26. The inspector nnted that the Council had not' yet undertaken a comprehensrve assessment"
of the Green Belt. Its “Assessment of Alternative Growth' Scenarios for Hemel Hempstead”
was a “pohtlcally neutrat assessment of ophons” but had not been balanced agamst “the

paragraph 21 of his report the mspector said thls

“In order to make the greatest contribution to meeting objectively assessed housing

need ..., the Council has confirmed that it is undertaking a rigorous and comprehensive .

review of the green belt in order to ensure that a justifiable balance between meeting
housing need and protecting the green belt can be secured. Without such
comprehensive evidénce a robust coniclusion on the potential for identification of
additional housing sites, either for the medium/long term (as potential sites within the
urban areas decrease) or for beyond the plau penod can not be satlsfactonly drawn

27. In his “Conclusion on Tssue 17 the 1nspector said the Council had recogmzed thait “difficult

decrsmns would have to be made 1f housrng need was to be met more fully, wrth L .

.J 2

authonty that 1t could accommodate some of Dacorum s gIo wth ’ (paragraph 23) leen the
'CLG projection of 13,457 dwelhngs and the Council’s target of 11, 320, “there would
currentty be a shortfall in supply over the plan pertod of ]ust over 2,130 dwelhngs or85a
year (15%)” The dwergenee between these two figures was “not overwhelming”. But
there was “insufficient evidence” to endble the’ mspector to conclude that ‘at. least a N
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29.

30.

proportlon of that shortfall could not be satrsfactortly accommodated” The evrdence was
“nat sufficiently conclusive” on the role Hemel Hempstead could play i in accommodatmg a

higher level of growth (paragraph 24). But according to the Council’s “up-dated
trajectory”, and leaving aside 2017/18, the shortfall in supply — measured against the figure
of 540 dwellmgs a year — “would not become significant until 2024/25”. The inspector then
said this:

“Against this shortfall in meeting housing need oyer the plan penod I have balauced
the potential for sustamable growth over the short to medium, term and I conclude that
_over this period there is poten’ual for land supply to meet a level of demand that broadly
matches the 2008 projected household growth. In any event the adoption of the [core
strategy] (incorporating the partial review) is timetabled for September 2017, so any

potential shortfalls could be addressed in a timely fashion,” (paragraph 25)..

The mspector said there was no reason to conclude that ¢ wmdfall deveIopment” would not
continue, “thus strengthening the conclusion that the [core strategy] provrdes a sound basis
for the growth of the Borough in the short to medlum term” (paragraph 26).

Having stated those conclusions, the inspector came to the Council’s proposed partial
review of the core strategy He said:

“In order that the concerns identified above will be fully addressed it is recommended
that a section be 1nc1uded in the [core strategy] entitled ‘Future Partial Review’
[MM28] ”(paragraph 27).

The inspector then summarized the content of Main Maodification 28.

In paragraph 28 of his report the inspector said he had given “great werght” to the guldance
on soundness in the NPPF, But he noted that paragraph 13 of the NPPF confirms that this
gurdance and not statute”, that paragraph 10 says local circumstarices should be taken
mto account, and that paragraph 12 says it is “highly desirable that local planning
authorities should have an up-to-date plan in place™. Weighing all of this in the balance, the
inspector said he was “satisfied that the shortcomings in the submitted document are not of
such srgmﬁeance to Jusufy ﬁndmg the document as a whole not sound”. The “issues™ could
“best be addressed by the preparation of an early review because in the short to medium

term the Core Strategy will provrde a sound basis on w]nch plamung decrslons can be.
taken’ :

The inspector referred to the concerns raised by objectors about the appropriateness of
relying on an early review of the core strategy as a means of securing a sound document. In
other circumstances he might well have attached more weight to those concerns. But in
Dacorum, he said, there were “two important factors™: '

“Frrst the .housmg shortfall is about 15% and, more 1mportant1y, there would bea
general over—supply of housmg in the short to medium term, especially over the next

three years (as 1 s identified in the up-dated Trajectory). ltus over-supply would broadty
be the ‘equivalent to meeting the annualised CLG pro_]ectlon figure of 538, dwellmgs
The Review of the [core strategy] would therefore deal primarily with the likely
shortfall towards the end of the plan perrod and as such the current [core strategy]
housing target would be interim in nature. In order to furthér encourage housing
delivery the overall total currently being proposed by the Council should be seen as a
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32.

33.

34,

35.

36.

minimum prov1510n pending the outcome of the review, although this should not be ‘
interpreted as a justification for speculatlve proposals i in the green belt prior to the
' conclusmn of the current partlal rewew of the [core strategy] (paragraph 29).

The mspector said the approach indicated in Main Modification 28 was pragmatlc o
rational and justified”. The “alternative™, he said, “would be to find that the core strategy
was not sound”. The Council would then “in effect be starting the process again which
would take time and may threaten the level of house building that is antlmpated in the next
few years™. The inspector said the approach the Council had taken was * “compatible with
the Government’s overall aims of securing an increase in housing supply and would
broadly meet the ObJCCtIVGS of the NPPF and in that respect the plan as modified would be
sound” (paragraph 30)

The Council had already begun work on the partial review of the core strategy and intended
to combine this with its site allocations and development management policies in a single
local plan. This approach, the inspector said, “should ensure that a comprehensive
framework will be in place to boost further the supply of housing and secure sustainable
economic growth, particularly towards the latter part of the plan period” (paragraph 31).

The rnspector s conclusion, therefore, was that © subject to the recommended modifications,

the Council’s overall approach to housing provision is sound” (paragraph 32)

As to the'Council’s approach to the provision of affordable housmg, the mspector -
acknowledged that it would not be realistic to expect all of the need fo be met, but that “the
review of the [core strategy] should enable a better match between supply and need to be
achieved ...” (paragraph 33).

In the penultimate section of his report, “Assessment of Legal Compliance”, the inspector
concluded that the core strategy met all of the relevant legal requirements. The core
strategy complied with national policy “except where indicated and modifications are
recommended”, Tt also complied w1th the 2004 Act and the relevant regulations (paragraph

7).

In his “Overall Conclusmn and Recommendation” the mspector said the core strategy had
“a number of deficiencies in relatlon to soindness and/or legal comphance .", so that he
recommended * non-adoptlon of it as submitted, in accordance with Section 20(7A) of the
[2004] Act” (paragraph 78). But, hé said; “with the recominended main modifications ..

the Dacorum Core Strategy satisfies the requirements of Section 20(5) of the 2004 Act and
meets the criteria for soundness in the [NPPF]” (paragraph 79).

Grand Union’s objection to the Council s appraa'_ch

37. On 13 September 2013, Grand Union’s solicitors wrote to the Council, contending that it

would be unlawful for the Councﬂ to adopt the core strategy w1th the amendmient proposed
t “have the effect of

convertmg a fundamentally unsound and non-lega]ly comphant development plan
document info a sourid one”. The Council had also failed to comply with the requirernents
of EU Directive 2001/42/EC (“the SEA Drrectrve”) and the Environmental Assessment of
Plans and Programmes Regu]attons 2004 (“the SEA regulatlons”) for the evaluatlon of



reasonable alternatrves one of which would have been to provrde for the full housmg needs
“of the borough

The adopted core strategy

38. At its meeting on 17 September 2013 the Council’s Cabinet considered the adoption of the
core strategy. It was told that leading counsel had said the Council’s intended approach was
lawful. The officers’ advice was that “a partral revrew rectifying weaknesses in the core
strategy is a reasonable and balanced approach”. They recommended the adoption of the
modified core strategy. The Cabinet accepted that recommendation. It approved the core
strategy incorporating the proposed modifications and various minor changes, and the _
sustainability appraisal adoption statement. The Council resolved to adopt the core strategy
on 25 September 2013.

39. In section 1 of the core strategy, “Summary of the Strategy”, paragraph 1.1 says its purpose
“to antrclpate and manage change in Dacorum over the years to 2031”. Under the

headmg “How much growth and change there will be within the borough” paragraph 1.4
says that an average of 430 new homes will be provided in the borough each year “for the
plan period (2006 —2031)”, equating to a total of 10,750 homes, though the “actual level of
delivery is expected to be slightly higher if ‘windfall’ sites are taken into account for the
whole plan period ...”. In section 14, “Providing Homes”, Table 9 “Strategic Sites and
Local Allocatmns” prowdes for a total of 1,550 new dwellings to be provided on two
strategic sites and six local allocations. Policy CS17, “New housing”, says that “[an]
average of 430 net additional dwellings will be provided éach year (between 2006 and
2031) ...”, and Policy CS19, “Affordable Housing”, says that *35% of the new dwellmgs
should be affordable homes”. Section 29 deals with “Momtormg” Main Modification 28,
with the reference to the Council’s aim to adopt the partial review “by 2017/18” at the end
of paragraph 29.9, is mcorporatcd there, in the four paragraphs under the headrng
“Revre

40. In October 2013 the Council publrshed its Dacorum Core Strategy Adoptron Stage
Sustainability Apprarsal Adoption Statement (“the sustainability appraisal adoptron
statement”). Section 4 of the sustainability apprarsal adoptlon statement set out the reasons
consrdered” Thrs sectlon traced the hlstory of the preparatron of the core strategy It
referred to the September 2011 sustamablhty report addendum, and its assessment of the
“scenario of taking forward the 2008 [ONS] Projections of 13,450 houses fotal over 25
years, (equatmg to 538 dpa)”. It also referred to the sustamahlhty of the main modifications
to the core strategy proposed after the exammatlon, only one of which had reqmred anew
sustainability appralsal It concluded by saying that “[none] of the proposed main
modifications made major changes to the preferred strateglc options and in addition none
were identified as having a 51gmﬁcant effect on the prevmus ﬁndmgs of the sustamabrhty
appraisal or the Habitats Regulatrons Assessment” '

The partial review

41. Work on the partial review of the core strategy began in 2013. A report oﬁ the first stage of
the Green Belt review, undertaken by consultants jointly instructed by the Council, St
Albans City and District Council and Welwyn Hatﬁeld Council, was published in




November 2013. In February 2014 the Council adopted its revised local development
scheme. This confirmed that the Council is committed to having the early partial review “
place by 2017/18”, and that this will take the form of a single local plan “containing site
allocations and development management policies in addition to strategic policies covering
the development of the Borough of Dacorum”, in which “[existing] policies and
designations will be reviewed and updated as appropriate, taking into account new
evidence and the outcome of discussions under the duty to co-operate™.

Issue (1) - unlanul adc)ﬁtion of the core s'trdtegy

42,

43,

Sectmn 19 of the 2004 Act scts out several Tequirements for the preparanon of local
development documents Section 19(2) prov1dcs

“In preparing a development plan document ... the local planning authority must have

(a) national policies and adv1ce contamed in guxdance 1ssued by the Secretary of
State

ki1

Section 20 requires the authority to submit every devc]opmcnt plan document to the
Secretary of State for independent examination by a person appointed by him, One of the
three purposes of the independerit examination is to determine whether the development
plan document is “sound” (section 20(5)(b) of the 2004 Act). The other two purposes of the
examination are to ensure that the local planning authority has met the reqmrcments of

» various statutory provisions, including séction 19 of the 2004 Act (subsection (5)(a)) and

44,

the authority’s duty under section 33A o co-operate with other authorities when preparing
its development plan documients (subsection (5)(c)).

Under section 20(7), if the person appointed to carry out the examination considers that, in
all the circumstances, the document satisfies the requirements of subsection &)@ and is
sound, and that the local planning authority has complied with its duty to co-operate inder
section 33A, he must tecommend its. adoptlon Subsection (7A) provides that if the person
appointed to carry out the examination is not required to recommend adoption he must
recommend that the documcnt is not adopted But under subsections (7B) and (7C) if he
does not consider that it would be reasonable to conclude that thc document satisfies the
requirements of sibséction (5)(2) and is sound, but does consider that it would be
reasonable to conclude that the authonty has comphcd with its duty to co-operate, and if he
is asked to do so by the local planning authorlty, he must fecommend modifications which
would make the document compliant with subsection (5)(a) and sound (see Performance
Retail Limited Partnersth v Eastbourne Borough Council [2014] EWHC 102 (Admm) at
paragraph 17). Such modifications are known as main modifications. ‘When main
modifications are recommended to it, the local planning authority may only adopt the
_document with those main modifications (section 23(2A), (3\ and (4))

45.

The NPPF was published by the Government in March 2102. It contains the Government’s
policy for planning in England. .
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Paragraph 12 of the NPPF says it is “hlghly desirable that local plannmg authon’oes should
have an up-to-date plan in place.” Paragraph 14 says that “[at] the heart of the [NI’PF] isa
presurnptlon in favour of sustainable development, which should be'seen as a golden thread
running through both plan-making and decision-taking”. For plan-making this means two
things: first, that “local planning authormes should positively seek opportunities to meet
the developiment needs of their area”; and’ secondly, that local plans “should meet
objectively assessed nieeds, with sufﬁment flexibility to adapt to rapid change”, unless “any
adverse impacts of doing so would significantly and demonstrably outweigh the benefits -

* or specific policiés in the NPPF indicate that developmeént should be restricted.
Paragraph 17 sets out 12 “core land-use planning principles”, one of which includes
making “[every] effort ... obj ect1vely to 1dent1fy and then meet the housmg, busmess and
other development needs of an area o

Under the heading “Delivering a wide choice of hlgh quality homes”, paragraph 47 of the
NPPF refers to the Government’s aim to “boost significantly the supply of housing”.
Authorities are told that they should “[use] their evidence base to ensiire that their Local
Plan meets the full, objectively assessed rieeds for market and affordable housing in the
housing market area, as far as is comisistent with the policies set out in this Framework;

including identifying key sites which are critical to the delivery of the housing strategy

over the plan period”. Paragraph 47 also says that authorities must identify and keep up to
date every year'a supply of snes sufficient to provxde “ﬁve years worth of housmg agamst
their, housmg requirements ..

Paragraph 83 says that once Green Belt boundaries have beer established, Lhey should only
be altered in exceptional circumstances, through the’préparation or review of a local plan.
In such a process “authorities should consider the Green Belt boundaries having regard to
their inténided permanence in the long teri, so that they should be capable of enduring
beyond the plan period”. Paragraph 85 says that authontles, wher defining boundariés,
should “where necessary, identify in their plans‘areas of * safeguarded land* between the
urban area aiid the Green Belt, in order to meet longer-ierm development needs stretchmg
well beyond the plan period”, and should “satisfy themselves that Gréen Belt boundanes
will not need to be altered at the end of the development pla.n penod” o

In the section of the NPPF dealing’ w1th “Plan-making” paragraph 157 says local plans
should “plan posmvely for the development and infrastructirre required in the area to meet
the objectives, principles and policies of [the NPPF]”, and should be “drawn up over an
appropriate time scale, preferably a 15-year time horizon, take account of longer term
requirements, and be kept up to date”, Paragraph 159 says local planmng authorities
“should have a cléar understanding of Housing needs in their area”. They'should prepare -
two assessinents: “a Strategic Housing Market Assessment {6 assess their full housing -
needs, worlung with neighbouring atithorities where housing ) market dreas cross
admiinistrative boundaries”, and “a Stratégic Housmg Land Ava.llablhty Assessment to -
establish realistic assiimptions about the: availability, smtablhty and the likely economlc
v1abi11ty of land to meetthe identified need for housmg over the plan penod S
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On the soundness of development plan documents paragraph 182 of the NPPb stafes:

..*Alocal planning authority should subm1t a plan for exammatlon whlch 1t consxders
is sound” - narnely thatitis: -
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e Positively prepared — the plan should be prepared based on a strategy which seeks

.. to meet objectively assessed development and infrastructure reqmrements :
! mcludmg unmet requirements from neighbouring authorities where it is reasonable
. to do so and con515tent with achlevmg sustamable development '

. J ustrﬁed the plan should be the most approprlate strategy, when consrdered
. agamst the reasonable alternatlves based on proportlonate evidence;

.- Effectrve — the plan should be delrverable over rts penod and based on effectwe
' Jomt workmg on cross-bmmdary strategic pnontres and

. Consrstent with natronal pohcy the plan should enable the delivery ofg'snstainable
development in accordance with the policies in the Framework.”

The Nahonal Planmng Pollcy Gurdance 1ssued by the Government on 6 March 2014, says
that loeal plans “may be found sound conditional upon a review in whole or in part within
five years of the date of adoption”. It also says that local plans “can pass the test of
soundness where local planning authorrtles have.not been able to identify sites or broad
locations for growth in years 11-15.” :

The competmg arguments on thls 1ssue present starkly drt'ferent views of the approach
adopted by the inspector and the Councrl »

The thrust of the submissions made by Mr Christopher Katkowski Q.C. for Grand Union -
was that Main Modification 28 did not address the basic shortcomings in the core strategy
identified by the inspector in his prehmmary findings and in his report. The inspector could
only.récommend - Main Modification 28 if, in the first place, he had found the submitted
core strategy ; unsound; He did fmd it unsound, and he was right to do so. But he did not
explain why he thought a. modification: committing the Council to a review of the core .
strategy could.remedy the snbstannal flaws in it. That commitment did not put right the
errors the Councﬂ had made in preparing the core strategy, which went to several of the
fundamentals in plan- preparation. It did not change the inaccurate assessment of housing
need. It did not establish the full objectively assessed need for housmg in the Council’s

area, for the whole plan period, as paragraph 47 of the NPPF requires. The outcome of the
review is wholly 1 unclear. In these circumstances the inspector could not reasonably
conclude that the review would render an unsound plan sound. And hJS reasons for thmkmg
it would are obscure :

For the Councrl Mr Martm ngston Q C submrtted that there was nothmg 1rratlonal in the

~ inspectar’s analysis and recommendatron The mspector clearly had regard to and

understood government polrcy for plan—makmg in the NPPF. He referred to it both in his
preliminary findings and in his report. With that policy in mind he took a pragmatic view.
As he could see, although the Council had not shown that it had established the full
objechvely assessed need for housmg in its area, any shortfall in its allocation of Iand for
resrdentlal development was not gomg to cause problems unt1l later in the plan penod By

committed 1tself would have been completed and the Councﬂ would have been able to
amend its strategy if it had to. The Council had to bear in mind the need to have its core
strategy in place as soon as it reasonably could. In takmg up the: ‘inspector’s suggestion that
it should promote Main Modification 28, it acted entirely reasonably. There is a strong
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_ essantlally correct. In my view the Council lawfully adopted the core strategy, 1n
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incentive for it to get on with its review of the core strategy. If it does not do so it will find
it more and more difficult o rely on its adopted policies for meeting housing need when
making decisions on applications for planning pennission.

I cannot accept Mr Katkowskl’s argument I think Mr ngston s subxmssmns are

accordancé with the relevant statutory prov151ons governmg the preparatxon of
development plan documents :

Testing the soundnéss of a plan is not atask for the court. It is a task that lies w1th1n the
realm of planning judgment exercised under the relevant statutory scheme in the light of
relevant pollcy and guidance. The court’s jurisdiction under section 113 of the 2004 Act is
limited to review on traditional public law grounds (see the judgment of Keene L.J. in
Blyth Valley Borough Council v Persimmon Homes (North East) Limited [2008] EWCA
Civ 861, at paragraph 8). The question in this case, as the parties agree, is whether the
Council’s adoption of the plan on the inspector’s recommendation was irrational. As has
been said many times, a claimant who seeks to persuade the court that a planning decision-
maker has lapsed into irrationality will have to demonstrate an unusually bad error of
judgment. He must show that the decision falls outside the range of Judgment opentoa
feasonable decision-maker (sée, for example, the judgment of Lord Bingham C.J., as he
theri“was, in R. v Secretary of State for the Home Department, ex parte Hindley [1998] QB
751,at p-TT1A).

The concept of the soundness of a development plan document is not deﬁned in the 2004
Act. But the Government has supplied four criteria of soundness in paragraph 182 of the
NPPF. The first of those four criteria, that the plan has been posxtwely prepared will be

satisfied if the plan has been based on a strategy that “seeks to meet” the. local planning

authority’s s “objectively assessed” requirements for development and infrastructure. This
echoes the reference in paragraph 47 of the NPPF to plans meeting the “full, objectively

assessed needs ..,” for housing. .

InR: (an the application of Hunston Propemes Limited) v Secretary of State for
Communities and Local Government [2013) EWCA Civ 1610, where an inspector’s
demsmn on an appeal against the refusal of planmng pemussxon for housing development
in the Green Belt was quashed because she had based it on a constrained figure for housing
need, Sir David Keene said (in paragraph 6 of his _]udgment) that: there is “no doubt” that in
producmg their local plans local planning authorities are requlred to ensure that the “full
objectively assessed needs for housmg are to be met”, subject to this bemg consistent with
the policies of the NPPF. The words “as far as is consistent with the policies set out in. this
Framework™ in paragraph 47 of the NPPF do not quahfy the housing needs themselves.
They qualify the extent to which the plan should go in meeting those needs.

But the gmdance as to “soundness in the NPPF is pohcy, not Iaw, and it should nothe
treated as law. As Carnwath L.J., as he then was, said mBarmttDevelopments Plcv The
Cltv of Wakefield Metropolitan District Council [2010] EWCA Civ 897 (in paragraph 11,

of his judgment), so long as the inspector and the local planning authority reach a
conclusion on soundness which is not “irrational (meaning perverse)”, their decision

cannot be questmned in the courts, and the mere fact that they have not followed relevant

guidance in national policy in every réspect does not make their conclusion unlawful
Soundness, he said (at paragraph 33) was “a matter to be judged by the mspector and the
local planning authority, and raises no issue of law, unless their decision is shown to have




been “irrational”, or they are shown to have 1gnored the relevant gurdance or other _
' 'con51derat10ns whrch were necessanly matenal in la

60. In this case Main Modification 28 ¢ould not have been profpted by the irispector’s
preliminary findings, formulated by the Council, put before the inspector for his.
consideration, and nltlmately recommended by him to the Council, if the submitted core
strategy had been sound, As the 1nspector said in paragraph 30 of his report, the alternatrve
to changing the coré strategy by introducing Main Modification 28 into it would be to ﬁnd
it was not sound. The Council had not tried to dissuade him frofn thit view once he had
made it known in his preliminary findings. It decided to promote Main Modification 28 to
enable him to recommend adoptron as he had mdrcated he could in his prelrmmary
ﬁndmgs '

61. The crucial question liere, therefore, is not whether the core strategy was sound when
considered in its originally submitted form at the examination, but whether in its final
form, 1ncorporat1ng Main Modification 28, it could properly be regarded as havmg become
sound s0 that 1t was, by then, a plan capable of berng lawfully adopted.

62. To answer that question itis necessary to consider the reasons for the mspeetor §
conclusion that the submitted core strategy was not sound, and hlS reasons for concludmg
that that unsonndness could be overcome by Main Modlﬁcatron 28

63. The inspector found two flaws in the approach the Council had taken in preparing the
document. The first flaw was that the Council had failed to undertake a proper assessment
of the housrng fieeds of its area, in accordance with government policy in paragraph 47 of
the NPPF. It had niot identified those needs i in the light of the most recent household and
populatron pro;ectrons What it had done ‘was to decide how miich development could
satisfactorily be'accommodated in its area without breachrng other policy’ constraints,
mcludrng the Area of Outstandmg Natural Beauty and the Green Belt. Its ﬁgure of 11,320
dwellings could not therefore be taken as representmg the full obj ectively assessed need
(paragraphs 2, 3 and 11 of the inspector’s preliminary findings and paragraphs 13 and 14 of
his report). The second flaw was that the Council had not done what it should to establish
whether and how much of the objectlvely assessed need for market and affordable housmg
could be met. It had niot conducted a rigorous and eornprehensrve review of the Green Belt,
with a view to the borough S longer term rieeds (paragraphs 4,5,6,7,8and 11 of the =
preliminary frndrngs ‘and paragraphs 19 to 22 of the report). And it had not gone as far as it

- should have done in exploring the potential for somme of the borough’s needs fo'be met in
the areas of nerghbourmg local plannmg authorities, in partrcular St Albans Crty and
District Council (paragraphs 5 9, 10 and 11 of the prehmmary findrngs and paragraph 27
of the report). -

64. As the inspector acéepte;d those two flaws related to the soundness’ 'of the core strategy in
its submitted form. Unless they were dealt with in a satisfactory way, the core strategy
could not be regarded as Sound. The mspector told the Coumncil this in his prehmmary
ﬁndmgs and the Councrl acted on hrs conclusmn in one of the ways that he had suggested

of its adoptron '

65. Mr Katkowskr’s argument reliés on the inspector’s Judgment as to the soundness of the
submrtted core strategy, yet condenins the solution proposed by the 1nspector himself as
belng not rnerely wrong in terms of plannmg judgment, but uratrona] That i isa bold '
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submlssron It depends on the proposrnon that because the ﬂaws 1dent1ﬁed by the mspector
were, in essence, shortcommgs in the work the Councrl had done in preparing the core
strategy, the only reasonable way to tackle them was by domg that work in this plan-
making process. By putting the work off to the partial review, to be undertaken only after
the core sirategy had been adopted, the Council was relying on that further process to -
reveal the full, objectively assessed housing needs of the borough for the period of the core
strategy, and whether those needs, whatever they mrght be, could have been met more fully
than the Council had said. Inglcally, Mr Katkowski argued the core. strategy could not be
made sound sunply by graftmg intoita comm1tment to domg Work that wasa prerequisite
to its soundness. This was planning to plan, wlnch is not the same thing as actually
planning. : : :

The. argument is srmple and it was elegantly presented But I think- itis wrong. The

'd1fﬁculty with it, in my view, is that it implies an nnreahsnc and wholly unnecessary

constraint upon the inspector’s judgment on the question of soundness.

The assessment of soundness was not an abstract exercise. It was essentially a practical
one. If the core strategy as subrmtted was unsound, the inspector had to consider why and
to what extent it was unsound, What the consequences of its unsoundness might be, and, in
the hght of that, whether its unsoundness could be satrsfactonly remedied without the
whole process having to be aborted and begun again, or at least suspended untll further

_work had been done.

The mspector drd that The genesrs of Main. Modlﬁcatron 28 lay in his view that the work
done in the preparation of the core strategy was not so defective, and the evidence on
which it was based not so incomplete, that it had to be rejected as unsound in any event. If
he had seen the potentlal unsoundness in the core strategy as irremediable, he would not
have issued his preliminary findings suggesting, as one option for addressing that problem,
the mechanism of an early partial review: By the time he came to write his report the.
Council’s commitment to that review and the agenda for it set out in the additional text in
paragraphs 29.7 t0 29.10 of the core strategy were, in his view, enough to make the
document sound at the point of its adoption. Though he could not be sure that the core
strategy in its adopted form would provide to the fullest possible extent for the housing
needs of the borough all the way through to the end of the plan period in 2031, he had
enough conﬁdence in it to be-able to conclude that, as modlﬁed, it was sound. .

Mam Modlﬁcatmn 28 was in the mspector s _]udgment a sufﬁment solution -a solutron
proportionate to the problem I do not think this was an irrational view. On the contrary, it
was entirely reasonable. The mspector desciibed Main Modification 28 as “pragmatic,
rational and justified”. That, in my opinion, would be a fair description of his own
conclusions. And the reasons he gave for those conclusions were not only adequate and
clear, but make perfectly good sense. Another inspector mxght have come. to a different,
view. 1 accept that. But that does,not mean that this inspector’s conclusmn formed on the
evrdence and representanons which he had heard, was bad as a matter of law, And I do not
think that it was.

- 70.

The mspector nerther neglected nor mrsunderstood any relevant aspect of government
planning policy. He plamly had regard to the. Jprinciples in natronal policy bearing on the
matters he had to consider. He referred to the relevant parts of the NPPE~ including

 paragraphs 47, 83 and 159 —both in his preliminary findings and in his report. He began

his report by acknowledging the four criteria of soundness in paragraph 182. The




71.

72,

73.

74.

75.

76.

assessment which led him to suggest the option of a main modification started with his
finding that the Cotmcil ought to have assessed the full housing needs of its area for the
plan penod as pohcy in the NPPF requlred The course he suggested which the Council
followed by promoting Main Modification 28; was mtended to ensure that the relevant
ob]ecttves of natlonal pohcy m the NPPF would be met.

Mr Katkowslct sald the mspector S conclusmn, in paragraph 28 of his report that the -
shortcomings in the submitted document were not of such significance to Just]fy finding | the
document “as a whole not sound” was ificonsistent with his conclusion that it was '
necessary’ to modify the submitted plan to make it sound, and that in any event his reasons
here were obsciire. I disagreé. The following senténce in paragraph 28 resolves any
genuine doubt. It says that the issues — the “shortcomings in the submitted document”

could best be addressed through the preparation of an early review. That is precisely what
the inspector had concluded in his préliminary findings, which were concerned 5pecrﬁcally

with housing supply and the Green Belt, and not with the subrmtted core sh'ategy
whole™.

Mr Katkowski also submitteéd that the inspector ‘need not have feared the consequences of
finding the core strategy unsound. There would be no pohcy vacuum and no threat to the’
level of house hurldmg in the borough ‘while the core strategy process was gone through
again. In the meantime the presumption in favour of sustainable development would apply,
under the policy in paragraphs 14 and 49 of the NPPF. That may be so, but Mr ’
Katkowski’s submission ignores the emphasis in government-policy on the plan-led systeém
of development control, and on the importance of having an up-to-date plan in place to
which the mspector referred in paragraph 28 of hlS report

At the heart of MrKatkowski’s argument was tlie submission that, in reality, Main o
Modification 28 changed nothing. The substance of the pohcres and allocations i in the core

‘stategy remained unchanged. The evidence'on which it wasbased was the same as when

the document was subitted to the Secretary of State And the outcome of the TEViEw, 1f
there was to be one was dlso unknown a

There i isa strarghtforward answer to that complamt.

It is'clear that the inspector was well aware of the nieed for the Couicil to have a solrd and
durable plan in place as soon as it reasonably could, and of the nieed for that plai to be kept
up-to- date. The Council was planning in the core strategy for a period of 25 years, ending
in 2031, which is a much’ longer period than the 15 years that paragraph’ 157 of the NPPF

says is preferable In the course of that 25—year period there w1ll be several cycles ofplan—
making.

Making his ]udgment on soundness in that context, the mspector could not forese¢ any -
imminent skortfall in the provision of housing in the borotigh. The shortfall calculated on
the'basis of the CLG household projection was 1ot too large to prevent the'core strategy
bemg an’ appropnate basis for the delivery of’ new housmg in the borough and forthe =
ermission until 2024 or 2025, which was
some 18 years after the start of the plan period in 2006, and at least six years after the
partial review was due to have'been comp1eted in 2017 or2018. In the short to medinm
térm, ‘the'inspector found, ‘there would ‘ot be an over—supply of housing, matching the
annual ﬁgure of 538 dwellmgs derived from the CLG projection. The outcome of the early
partial réview was uincertain. The inspector knew that. Cricially, however, he was ‘satisfied
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that the revww, whatever its outcome would be able to anticipate : any shortfall in housing
supply arising towards the end of the plaii period, so that the Council’s development plan
strategy could be adjusted in good time to cope with it. That ]udgment is not attacked in
these proceedings. )

In these circumstances I think the inspector could reasonably conclude that the approach
embraced by the Council in Main Modification 28 was compatible with the aim of
government policy in the NPPF to secure an, increase in the. supply of housing, and that in
this respect the core strategy as modified would be sound The review would enable. the
Council to identify the full objectlvely assessed needs for. :market and affordable housmg in
its area, and would assess how far those needs could be met — with the help of
neighbouring authorities if this is necessary. It would also include a full review of the
Green Belt boundary. The review itself would be subject to independent examination in the
local plan process, and its own soundness would be put to the test. At the point of i its
adoptmn t.herefore the core strategy was a satisfactory strategy for the whole of its period,
not just for part of that penod The purpose and effect of Main Modrﬁcatmn 28 was to
include i 1n the document a means of ensunng that any shortfall in the prov1sron ‘of housing
would be rnade good before it had any practical effect, and that the Council’s strategy
would remain sound at least until 203]. So it cannot be said that the Council was farlmg to
plan for the whole plan penod

Mr Katkowskr was of course right to say that the Councrl’s commrtment to rev1ewmg the
core strategy is not legally bmdmg But this does not mean that it was unreasonable for the
inspector fo rely on the review in his assessment of soundness. As Mr ngston accepted
the spur to the Councﬂ in getting on wlth the review as fast as it has said it will is the .
policy in paragraphs 14 and 49 of the NPPF — the pohcy on which Mr Katkowski relied in
his submission that there would have been no policy vacuum if the core strategy 1 had not
been adopted when it was, Those two paragraphs of the NPPF give no comfort to local

,planmng authontres who allow their plans to become stale. Paragraph 14 applies the

presump‘uon in favour of sustalnable development’ > when relevant policies of the
development plan are out-of date, And paragraph 49 says that relevant policies for the
supply of housing should not be considered up-to -date if the authonty “cannot demonstrate
a five-year supply of deliverable housing sites”. Mr Kingston conceded, nghtly In my
view, that if the Council failed to carry out the review within the timescale given in -
paragraph 29.9 of the core strategy, that is to say by 2018 at the latest, it would not be able
to say that the pohcres for housmg dcvelopment in the core strategy were up-to-date The
weight which could be given to those policies in a development control decision would
then be greatly reduced. It would therefore have been surprising if the inspector had
doubted the' Council’s resolve to.complete the early partial review as soon as it can,

Fmally on thls issue, I do not thrnk Mr Katkowskl’s argument gams anythmg from the.
decision in D. B Schenker. Rail (UK.). Limited v Leeds City Couricil [2013] EWHC 2865
(Admin). That case turned on its own facts, which were very dlfferent from the facts of this
case. It was held that a policy safeguarding sites for the handling of canal-borne or rail-

‘borne minerals, which had been modified by inserting into it a provision for its review after :

five years, was unlawful because the inspector who had endorsed the modification had .
failed to,identify any good Teason. forit.. 'I'he case is not-duthority for the. wrder pnnc1ple
reIevant needs “canno't'lae cured by the fact that it mlght be rewewed in the future” The. .
court in Schenker did not dismiss the concept of an authority’s commitment to an early-
partial review of its plan justifying a finding of soundness. If there is a proper rationale for
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the review, which in this case there patently was, there is no Teason in principle why it
should not be taken 1nto account asa consrderatlon relevant to the soundness of the plan.

I therefore rejeCt ground 1 of the application.

Issue (2) — SEA

81.

82.

The SEA Directive requrres SEA to be undertaken for certdin plans and programmes
(article 3(1)), and that the assessinent is taken into account during the preparation of the
plan or programme and before 1ts adoptron or suhrnlssron to the legrslatrve procedure :
(artrcle 8).

The requrrements of the SEA Directive are transposed into domestic law by the SEA
regulations. Regulation 5 of the SEA. regulatrons Tequires any plan concermng town and
couniry planmng which sets the framework for certain development consents — such as the
Council’s core strategy in thrs case — to be sub]ected to SEA durrng the preparatron ‘of the

p]an and before its adoptron or subrmssron to, the legrslatrve procedure Regulatron 8

83.

account together with the consultation resporrses made in respect of 1t

Regulation 12(1) of the SEA regulations provides that where. SEA is required, the
responsible authority * sha]l prepare, or seciire the: preparatron of, an énvironmental report
..”. Regulation 12(2) requrres the environmental report-to’ “1dent1fy deséribe and"
evaluate“ the likely significant effects on the environment of “implementing the plan or

- programme” and “reasonable alternatives taking intd account the objectrves and»

84.

geographical scope of the plan or programme.” Regulation 12(3) requrres the
environmental report fo “include such of the information referred to in Schediile ..

may reasonably be reqmred” takrng account of * (a) cirrent knowledge and meﬂrods of
assessment”, “(b ) the contents and level of detarl in the plan or programme” “(c) the stage

certain matters are more approprrately assessed at drfferent levels in that process m ordet to
avord dupllcahon of the assessment o

Paragraph 6 of Schedule 2 to the SEA regulatrons refers to “[the] hkely srgmﬁcant eﬂects

‘on the gnvironiment, mcludmg short, medium and long-term effects, permanent and

B85.
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temporary eﬂ'ects posmve and negauve effects, and secondary, curnulatrve and synergrshc
eﬁ'ects .

Section 19(5) of the 2004 Act requires a local planning authority to “carry out an appraisal
of the sustamabrhty of the proposals in each development plan document ...” and to
prepare a-teport on the findings of that appraisal. Under the relevant regulatrons the -
anthority must publish its sustarnabrhty appraisal report, consult tipon it and subimit 1t wrth

‘the draft development plan document to the Secretary of State o .' ‘. ; o

As the parties agree, this issue drvrdes into two questtons The first questlon is whether the
Council’s conclusion that Main Modification 28 had no-implications for its original
assessment in the J anuary 2013 sustainability apprarsal report addendiih was irrational.
And the second-is whether the Council was obliged to assess réasonable alternatives to the
early partial review, such as the other optrons suggested hy the mspector in hrs prelumnary
ﬁndrngs B :




&
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On the first question Mr Katkowski submitted that the Council failed in its duty to
undertake a sustainability appraisal of the core strategy in its final form before it was
adopted, and thus failed to comply with the requirements of the regime for SEA. Main
Modification 28 could not reasonably be seen as having no implications for the.
sustamabrhty apprarsal Its implications were, potentrally, substantial and ought to have
been assessed.

1 see no force in those submissions. As Mr Kingston submitted, the core $trategy was
properly assessed in accordance with the SEA regulations at every stage of the process in
the Council’s sustainability appraisal: first in September 2011 in the sustamabrhty report
for the Council’s pre-submission core strategy; secondly, in the June 2012 sustainability
report addendum; thirdly, in the January 2013 sustamablhty apprmsal report addendhim;
and finally, in the sustamablhty adoption statement of October 2013. The pofential

~ implications of the main modifications were assessed, both for the sustamabrhty appraisal
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and for the assessment urider the habitats regulations. Mr Katkowski did not point to any
error or omission in any aspect of that assessment. I see no reason to doubt that it was
undertaken lawfully, or that the likely significant environmental effects of 1mp1ement1ng
the pohcms and aIlocatrons in the core strategy were all properly assessed

Mr Katkowskr’s essential point here was that the proposal for a review introduced into the
core’ ’strategy by Main Modification 28 was not assessed under thie SEA regulations, and
shouid have been.'1 think this submission sits uncomfortably with his argument on ground
1 — that the review ‘changed nothing of substance in the core strategy and that its oufcome
could not be predicted. If thefe was nothing to assess, how could the assessment itself be
lackmg'? It was precisely because the early partial review was not a substantive proposal
buta process yet to come, whose outcome was not pre-empted or predicted by the core.
strategy in its final form, that there could be o meaningful SEA of it.

Ttis only on Wednesbury principles that an authority’s judgment as to the likelihood of

51gn1ficant effects on the environment can be 1mpugned (see the judgment of Beatson J., as
he then was, in Shadwell Estates Ltd. v Breckland District Council [2013] EWHC12
(Admin), at paragraphs 71 to 78, and the recent Judgment of Sales J. in Zurich Assurance
Ltd. v Winchester City Council [2014] EWHC 758 (Admin), at paragraphs 124 to 137).
Any attempt to invoke those prmcrples here would in my view be hopéless. The conchision
in the January 2013 sustamabrhty apprarsal report addendum report that the Council’s -
commitment to the early pattidl review of the core strategy; and that process itself, would
have no implications for the sustainability appiisal and the assessment under the Habitats
regulations was not irrational. It was inevitable. No other conclusion could sensibly have
been reached. Carrying out the review will have no effects on the environment. The’
development plan document which will embody the policies and allocations that emerge
from the review will be subject to its own sustainability appraisal in due course.

On the second question Mr Katkowski submitted that the Council erred by failing to assess

‘reasonable alternatlves to the promotlon of Mam Modlficatron 28, such as makmg some

suggcsted by the mspector in his prehmmary ﬁndmgs 'Ihe fact that the outcome of the
partial review was unknown at the time of adoption was, said Mr Katkowski, no excuse for
the Council’s failure to assess the possible implications of pursuing a different approach
after it was told by the inspector that the core strategy as submitted was unsound. By
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omitting to do this the Council was in breach of the requirement in the SEA regime for
reasonable alternatives to be assessed.

I do not accept those subnﬁssiOns, for three I6asons.

First, as 1 have already said, reasonable alternatives to any proposals m the revrew once 1t
has ‘been carried out, will have to be considered in the further SEA undertaken for the
review itself. It is not possible to identify alternatives to that strategy at this stage. To

attempt such an exercise now would be futile.

Secondly, as Mr ngston submltted the requlrement to assess likely srgmﬁcant effects on

" the environment of reasonable alternatives is specifically a requirement to consider
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reasonable altematlves to the implementation of a plan, not alternatives to every
modification of a plan, mcludmg modifications which do not in themselves constitute
substantive proposals. It is predlcated on the existence of reasonable altematlves tothe
preferred strategy which are capable of being assessed in the same way, whether or not to
the same depth, as the preferred strategy | itself (see, for example, the ]udgment of Ouseley
1. in Heard v Broadland District Council [2012] EWHC 344 (Admin), at paragraphs 69 to
71). Main Modification 28 did not amount to a new. pohcy or allocation in the core
strategy, but a commitment by the Council to an early review of it. There was, therefore
nothing by way of an alternative policy or allocation to assess. The assessment of true -
altemahves to the nnplementatmn of the core strategy was undertaken in the course of the
process leading up to the submission of the document to the Secretary of State and its

‘examination by the mspector. Section 4 of the sustamablhty appraisal adoption statement

accurately described the SEA process of appraisal in this case, the Council’s reasons for
adopting the policies and allocations in the core strategy, and the main ‘options it had
considered. These included the alternative strategy based on the 2008 ONS prolecnon of
13,450 dwellings, which had been assessed in the September 2011 sustainability report
addendum.

Thndly, if one were asked to 1dent1fy the reasonable alternanves to Main Modification 28
itself, one could only point to the other options mooted by the mspector in his prehmmary
ﬁndmgs essentla]ly either to abandon the core strategy process and start again, or to.
suspend it and do the work which is going to.have to be done in the review. The only
altérnatives to that process are not substanttve proposals but different approaches to the
preparation of the core strategy Like the review referred to in the modification, because -
they are processes rather than proposals, they would be no more capable of bemg assessed
under the SEA regime than Main Modtﬁcanon 28 itself.

96. 1 there'fore"rej ec_t groundz, of the apgliczition:.

Conclusion

97. For the reasons ihz_tve given:the.appliea,tiqn is dismissed.




